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gonsistent with the provisions of the
Designation Document.

DATES: Affeciive Date: Pursuant 1o
section 304[b) of the Marine Protection,
Research, and Sanctuaries Act {18
11.5.C. 1434(b)}, Congrrss has forty-five
days of continuous session beginning on
the day on which this notice is
published to review the designation and
regulations Lefore they take cffect. After
forty-five days, the designation
attomatically becomes final and takes
effect, und the regulations automatically
become final or interim final, as the case
may be {see SUPPLEMENTARY
IMFORMATION section helow), and take
effect, unless the desighation or any of
its terms is disapproved by Congress
through enactment of a joint resolution.
A document announcing the effective
date will be published in the Federal
Register.

Commuonts: Comments are invited on
§§943.3(a)(5). (8). {7). 19}, (12). [14), and
[13). §§ 943.5{a)(1). {11}, {12). (13}, and
(e}, and § 943.6 and will be considered if
submitted in writing to \he address
Lelow on or befare February 3, 1992.
ADDRESSES: Comments should be
submitted in writing to Commander
William Harrigan, Acting Chief,
Sanctuaries and Reserves Division,
Office of Ocean und Coastal Resource
Management, National Ocean Service,
National Oceanic and Atmospheric
Administration, 1825 Connecticut
Avenue, NW., Washinglon, DC 20235,
(202) 606—4122. Copies of the Final
Environmente! Impact Statement/
Management Plan [FEIS/MP] prepared
for the designation are available upon
request to the Office of Ocean and
Coaslal Resource Menagement.

FOR FURTHER INFORMATION CONTACT:
Annie Hillary. (202) 606-4122.
SUPPLEMENTARY INFORMATION: A5
indicated above, NOAA by this notice
issues final and interim final regulations
lo implement the designation by
regulating activities affecting the
Sanctuary consistent with the provisinns
of the Designation Document. Sections
943.3(a)(5), {6). (7}, (9). (12). (14). and {15),
§§943.50a)(1), (11). [12). (18], and [e),
ani seclion 943.6 are issued as interim
final regulations. Thesc sections: (1] Add
definitions not included io the proposed
regulations; [2) make explicit an implicit
prohihilion in the propased regulations
on exploring for, developing, or
producing otf, gas. or minerals within
coertain areas of the Sanctuary: (3) add a
prohibilion on the possession within the
Sanctuary, except for valid law
enforcement purposes, of a variety of
rmarine resaurces; (4) d4dd o prohibition
on spearfishing within the Sanctuary: [5)
add u prohibition on feeding fish within
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the Sanctuary: (6] udd a prohibition on
the possession or use within the
Sanctuary, excepf possession while
passing without interruption through it
or for valid law enforcement purposes,
of any fishing gear. device. equipment or
rmeans excep! conventional hook and
line gear: {7) modily the regulation
regarding activities of the Department of
Dcfense; and (8) for areas of the
Sanctuary where oil, gas. and mineral
activities are allowed, add a
requirement to shunt all drilling cuttings
and fluids to the seabed. These
additional prohibitions and
requirements and other changes are
mace in response to commenis received
during the rulemaking and/or are a
logical outgrowth of the proposed
regulations. They provide for Lhe
national defense or are necessary in
order to manage and ensore the long-
term survival of Sanctuary resources
and qualities, Comments on these
sections are inyited and will be
considered in connection with the
issuance of final regulations if submitted
in accordance with the instructions
appearing in the DATES section below.
All other sections of the regulatinns are
issued as final regulations,

1. Background

Title [l of the Marine Protection,
Research, and Sanctuaries Act, as
amended (the "Act”"}, 16 11.5,C. 1431 et
seq., authorizes the Secretary of
Commerce to designate discrete areas of
the marine environment as national
marine sanctuaries if, as required by
section 302 of the Act (16 U.5.C. 1433),
the Secretary finds, in consultation with
Congress. a yariety of specified officials,
and other interested persons, that the
designation will fulfill the purposes and
policies of the Act (set forth in section
301(b) (16 U.S.C. 1431{b))} and: (1) The
area proposed for designation is of
special national significance due to its
respurce or human-use values; (2)
existing state and Federal suthorities
are inadequate to ensure coordinated
and comprehensive conservation and
management of the area, including
resource protection, scientific rescarch,
and public education; (3) designation of
the arez as a national marine sanctuary
will facilitate the coordinaled and
comprehensive conservation and
managemenl of the area; and (4) the
area is of a size and nalure Lhat will
permit comprehensive and coordinated
conscrvation and management.

Belore the Secretary may designate an
area as o nalional marine sanctuary,
section 303 (16 U.5.C. 1433) requires him
or her to make the above described
findings and section 304 (16 U.5.C. 1434),
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selting forth the procedures for
designation, requires him or her to
publish in the Federal Register
regulations implementing the
designation and to advise the public of
the availability of the FEIS/MP.

The authority of the Secretary to
designate national marine sanctuaries
has been delegated {o the Under
Secretary for Oceans and Atmosphere
by DOC Organization Order 10-15,
section 3.01(z), [anuary 11, 1988. The
authority to administer the other
provisions of the Act has been delegated
to the Assistant Administrator for
QOcean Services and Coastal Zone
Management of NOAA by NOAA
Circular 83-38, Directive 05~50.
September 21, 1983, as amended,

The Flower Garden Banks are two of
over thirty major outer-eontinental shelf
geological features in the northwestern
Gulf of Mexico. The East and Wesl
Flower Garden Banks, separated by
cight nautical miles of open water,
sustain the northernmost living coral
reefs on the United Slates continental
ghelf. The complex and biclogically
productive reef communities that cap
the Banks are in delicate ecological
balance becauge of the fragile nature of
corydl and the fact that the Banks lie on
the extreme northern cdge of the zone in
which extensive reef development can
accur. In addition to their coral reefs, the
Banks harbor the only known oceanic
brine seep in continental shelf waters of
the Gulf of Mexico. Because of these
features, the Flower Garden Banks offer
a combination of esthetic appeal and
recreational and research opportunity
matched in few other ocean areas.

In April 1979, NOAA published
proposed regulations {44 FR 22081) and
a draft environmental impact statement
(DEIS) for the proposed designation of
the East and West Flower Garden Banks
as a nalional marine sanctuary.
However, & FEIS was not prepared.
NQAA withdraw the DEIS in April 1982,
and removed the site from the list of
areas being considered for designation.
One of the major reasons for this action
wasg that a fishery management plan for
Coral and Coral Reefs in the Gulf of
Mexico and South Atlantic (FMP) was
about to be implemented. Il was
oxpected that the FMP and its
implementing regulations would protect
the coral formations in the area of the
proposed nutional marine sanctuary
from being damaged by large vessels by
prohibiting lhese vessels from
anchoring. Hnwever, the final
regulalions implementing the FMP (49
FR 29607 {1984)) did not include the
axpected 'no-anchoring” provision.
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"he continued lack of a ban on large-
ol anchoring lod to renewed interesi

:nsuring the site’s protection by
designating it as a national marine
sanctuary, and on August 2, 1884,
NOAA announced (49 FR 30988) that the
Flower Garden Banks had again become
an Active Candidate for designation as
a sanctuary, On June 24, 1986, NOAA
sponsored a public scoping meeting in
Gulveston, Texas. to solicit public
comment an the scope and significance
of issues involved in designating the
sanctuary. Again the responge was
generally favorable to proceeding with
the designation.

NOAA published proposed
regulations including a proposed
Designation Document [54 FR 7953) and
a DEIS/MP for the proposed designation
of the Flower Garden Banks as a
national marine sunctuary in February
1989. Public hearings to receive
romments on the proposed designation,
proposed regulalions, and DEIS/MP
were held in Mouston, Texas, on March
30, 1989. All comments received by
NOAA in response to the Federal
Resgister notice and at the public
hearings were considered and. where
appropriate, were incorporated. The
significant comments on the proposed

gulations and the regulatory elements

the DEIS/MP and NOAA's responses
2 them [vllow:

(1) Comment: A number of
commentors advocated the selection of
the largest regulatory/boundary
alternative, Alternative 3. Alternative 3
was advocated both because il would
enclose the four-mile buffer zones
bevond the no-activity zonss and
because it would incorporate inte the
Sanctuary rcgulations the Minerals
Management Service (MMS) hiological
lease stipulations for lease sale 112,
which prohibit activities associated with
explaration for or production of
hydrocarbons within the no-activity
zones and require that drilling wastes
disposed of in the buffer zones be
shunted to within 10 meters of the
bottem. These stipulations ave currently
impased by the Department of the
Interior (DOI) on o tease by lease basis
and therefore do not provide permanent
protection.

Nosponse: NOAA recognizes that
activities occurring in the four-mite
buffer zones may potenliaily penerate
polintiants thal could threaten the
significant resources of the Flower
Garden reefs, NOAA therefore agroes
that the recls must bn pratected from the

ssible udverse impacts of buffer zong
activities, Alternalive 1 requires that
drilling vperations comply with o
Sanctuary regulalion prohibiting
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discharges and deposits that enter the
Sancluary and injure @ Sanctuary
resource or Sanctuary guality. NOAA
believes that this regulation, applying lo
other discharges and depnsits as well as
drilling wastes, provides broad
protection to Sancluary resources.
NOAA has also modified Allernative 1
by including a shunting requirement for
oil and gas activities in the Sanctuary
[which are allowed ooly in the arcas
outside the no-activity zones), NOAA
has therefore concluded that the
Alternative 1 boundaries, which
encompass the present boundaries of
the no-activity zones. rounded out to
allow more easy identification of the
boundarics of the Sanctuary for
enforcement purposes, are more in
keeping than the Alternative 3
houndaries wilh § 922.1(c}{2) of the
Nationual Marine Sanctuary Program
regulations (15 CFR part 922}, which
states that sanctuary size will be no
targer than necessary to ensure effective
management.

With respect to activities within the
no-activily zones, NOAA agrees that the
Alternative 3 provision explicitly
prohibiting hydracarbon exploration,
development or production within these
zones would provide stranger protection
than the prohibition on altering the
seabed, the primary means of regulating
hydrocarbon activities within these
zones under Alternative 1. NOAA has
therefore modified Alternative 1 by
incorporating into it an explicit
prohibition of hydrocarbon exploration,
development and production activities
within the no-activily zones. Thus
modified [see also the SUMMARY
section above), Alternative 1 remains
the preferred alternative.

(2} Comment: Two commentors stated
that the stipulations in current leases
are adegquale {o protect the Banks from
the adverse effects of oil and gas
operations. Such operations should
therefore be exempt from the regulation
prohibiting discharges that occur cutside
of the Sanctuary and then drift inte it
and injure Sanctuary resources.

Response: NOAA disagrees. These
stipulations are applied on a lease by
fease basis. Tite Sanctuary regulations,
in contr 1st, prohibit oil and gas
exploration, development and
production in the no-aclivity zones, and
cannot be discontinued without a
regulatory amendment. The regulations
also now require shunting in areas if Lhe
Sanctuary where oil and gas sclivities
are not prohibited.

(3] Comment: Several commentors
were concerned aboul or misinterpreled
the effect of Sanctuary reguiations on oil
and gas operalions ocourring outside of
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the no-activity zones but within
Sanctuary boundaries,

Response: Language has been added
to subsection 943.5 to make ciear that
necessary activities incidentsl to oil and
gas operations, including the use, when
necessary. of explosives for platform
removal, that take place within the
Sanctuary, but outside of the nn-activity
Zones, are allowed.

(4) Comment: Several commentors
expressed concern that shunted drilling
wasles or other contaminant discharges
at or near the seafloor surrounding the
Banks might be swept up to the corul
reefs and injure resources.

Response: In analyzing the flow of
water at the base of the Flower Garden
Banks. Rezak 2/ al., 1985, reported that
“the strength of the stratification is so
great that little vertical motion is
passible as the flow encounters the
bank.” They conclude that “from both
theory and order magnitude estimates,
one would expect the flow to divorge
around the banks with a very modesi
vertical excursion (on the order of 10 m)
on the point of the bank where the flow
diverges.” These findings indicate that
the contaminants from subsurface spills,
instead of being depasited on the reefs,
would be swept around the Banks by the
currents.

[5) Comment: A number of
commentors recommended that mooring
buoys be emplaced and all anchoring be
prohibited.

Response; NOAA agrees thal mooring
buoys should be emplaced over the
coral reefs. Through a local cooperative
effort and in consuliation with NOAA,
mooring buoys have been installed over
the reefs. The Sanctuary regulations
have been revised to prohibit anchoring
in all areas of the Sanctuary where
mooring buoys are available. NOAA
will amend the regulations appropriately
if the anchoring that is allowed in areas
where buoys are not available is found
to have an adverse impact on Sanctuary
resources.

(8) Comment: Twn commentors
recommended that NOAA develop a
proposal that the International Maritime
Organization [IMO) designate the
Flower Garden Banks as an “Area To Be
Avoided.”

Response: NOAA, in consultation
with the U.5. Coast Guard {USCG) and
the Departmenl of State, will work to
develop a proposal for 1he designation
by the IMO of the Flower Garden Bonks
as an “Arca To De Avoided™,

{7} Conmunent: A number ol
commentors advocated prohibiling all
[ishing activilies within the Sanctuary,
The proposed Sanctuary regulations
would have prohibiled all fishing except
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by use of conventional hook and tine or
arfishing gea,. These cummentors
: in general. concerned that hook
line gear could snug and damage
coral.

Response: One af the goals of the
National Martne Sanctuary Program os
set forth in the Act is “to {acilitate, to
the extent compatible with the primary
vhjective of resource protection, at}
public and private uses of marine
resources not prohibited pursuant to
other authorities.” As the DEIS/MP
notes, most recreational and commercial
fishing at the Flower Gardens Banks is
donr with conventional hook and line
gear and at the fringes of the reefs in
waters of 100 to 150 {oot depths where
SNAppers and groupers are mosi
abundant. NOAA has no evidence that
this fishing is depleting Flower Garden
Bank resources. However, if NOAA
later determines that such fishing has an
adverse impact on 8anctuary resnurces,
NOAA has the authority Lo regulate
such fishing on a temporary emergency
basis during which time NOAA can
consult with the Gulf of Mexico Fishery
Managemen! Council to decide on more
permanent measures for resolving the
problem. (Sec also the response to
comment 8 below.)

(8] Comment: Many commentors
recommended prohibiting spearfishing

the time of designation instend of

rely listing it for possible future
cegulation.

Aesponse: The recommendation was
adopled. Spearfishing is now prohibited.
Studies on the effects of piscivorous
predator removal of coral teef fish
communities reveal that spearfishing is
detrimental to fisheries resources and
causes seleclive removal of large
predator species (Bohnsack, 1982). At
the Flower Carden Banks spearfishing
would have a negative influence on the
resident reef fish population because of
the nature of recruitment of juvenile fish
speties.

(9) Comment: Several commentors
edvocaied prohibiting all live collecting,
Avcsponse: Tha proposed regulations
would have prohibited all collecting and

this prohibition has been maintained.

(10] Comment: Several commenlors
recommended that the emphasis of the
interpretatlion and education program
should Le on projects that provide
information to uscr groups whase
activities could have anm adverse impact
on Flower Garden Banks resources. This
emphasis was lacking in \he draft
managemenl plan deseription of the
education programs although the DEIS/
MP did nete that, in lght of the

ancluary’s remotenass and Lhe
;oncomitanl problems thal will be
ancountered in surveillance and
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gnforcement operations. the
dissemination of information must be
emphasized in the enforcement program,
fesponse: The managemenl plan
description of the education program
hax heen expanded to emphasize that
this program will stress efforts to
provite information to special-interest
groups and indus!ry associations that
may present a potential threal to Flower
Garden Banks resources or that may
otherwise play a role in resource
protection. The target groups will
include excursion-boat operators based
in nearby ports; merchant vessels bound
to and from Corpus Christi and other
nearby ports: the crews of offshore
plaiforms and platform service vessels
based largely in Morgan City. Louisiana;
and commercial fishermen operating
primarily out of Pensacola, Florida.

A major funchon of the Sanctuary
manager and stafl will be maintaining
communication with these groups.
Subject ta the availahility of funds,
NOAA will aliocate whatever resources
are needed o ensure the effectiveness
of this effort.

{11) Commant: Several commentors
interpreted NOAA's exemption of
certain activities for the national
defense as 2o pxemption for the
Department of Defense [DOD) from all
prohibitions of the Sanr  ary
regulations,

Response: The proposed regulation
regarding DOD activities provided that
the prohibitions did not apply to DOD
activities necessary for the national
defense. Rather than focusing on
determining what activities are
necessary for the national defense, the
interim final regulation regarding DOD
activities focuses on polential impacts of
DOD activities on Sanctuary resources
and qualities. The interim final
regulation differs from the propnsed
regulation by: (i) Making sll activities
being carried out by DOD as of the
cffective date of Sanciuary designation
exempt from {he Sanctuary regulatory
prehibitions, nol jusi those determined
necessary far the national defense; [ii)
with regard to new DOD activilies,
exempting those with no potenlial for
any significant adverse impac! on
Sanctuary resources or qualities from
the requirement of obtaining a case-by-
case exemption from the Sancluary
regulatory prohibitions: (iif} adding «
requirement (kat DOD carry out ils
activities in a manner thal minimizes
any adverse impact on Sanctuary
resources and qualities: and (iv) adding
a regquiremenl that DOD. in the cvent of
threalened or wctual destruction of, loss
ol or injury to u Sanctuary rosource or
gualily resulting frrm an untoward
incident. including but not limited Lo
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spills and groundings. caused by it
promplly coordinate with NOAA for the
purpose of tuking appropriate aclions to
respond to and mitigate ihe harm, o0d, if
possible, restore or replace the
Sanctudry resource or quality.

II. Designation Dncument

Section 304[a){4) of 1he Acl reguires
that lhe designation include the
geographic ares included within the
Sanctuary; the characteristics of the
areg that give it conservation,
tecreational, ecological, historical,
research, educational, or esthetic value:
and the types of activities that will be
subject to regulation by the Secretary to
protect these characteristics. The
section alno specilies that the terms of
the designation may be modified only by
the same procedures by which the
original designatioo was made. Thus the
terms of the designalion serve as a
constitution for the Sanctuary.

The Designation Document for the
Flower Garden Banks National Marine
Sanctuary follows:

Designation Document for the Flower
Garden Banks National Marine
Sanctuary

Under the authority of title Il of the
Marine Protection, Research, and
Sanctuaries Act of 1972, as amended
{the "Act"), 16 U.5.C. 1431 &! seg., two
separate areas of ocean walers over and
surrounding the East and West Flower
Garden Banks, and the submerged lands
thereunder including the Banks, in the
northwestern Gulf of Mexico, as
described in Article I, are hereby
designated as the Flower Garden Banks
National Marine Sanctuary for the
purposes of protecting and managing the
conservation, ecological, recreaticnal.
research, educational, historic and
esthetic resources and qualities of hese
areas.

Article I Effect of Designation

The Act authorizes the Secretary of
Commerce to issue such final
regulations as are necessary and
reesonable to implement the
designation, including managing and
protecling the conservation,
recreational, ecological, historical.
research, cducalional, and esthelic
resopurces and gualities of a sanctuary.
Section 1 of Article IV of this
Dasignition Document lists those
nectivities that may have to be regulated
on the elfective date of designation or at
some laler date in order to protect
Sagciuary resources and qualities. Thus,
the act of designaiion empowers the
Seerelary of Commerce to regulale the
activities listed in Soctinn 1. Listing doos
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not necessarily mean that an activity
will bre regelated; however, if #n activity

1 nal listed it may net be regulated,
excepl on an emergency hasis, unloss
Sectino 1 of Article 1V is amended by
the same procedures by svhich the
ariginal designation was made.

Articie I Doescription of the Areo

The Flower Garden Banks National
Marine Sanctuary consists of two
separate areas of ocean waters over and
surrounding the Easl and West Flower
Garden Banks, and the submerged lands
thereunder including the Banks. in the
northwestern Gulf of Mexico. The area
designated at the East Bank is located
approximately 120 nautical miles south-
southwest of Cameron, Louisiana, and
encompasses 19.20 square nautical
miles, and the area designated at the
West Bank is localed approximately 110
nautical miles southwest of Galveston,
Texas, and encompasses 22.50 square
nautical mi.ws. The two arcas
encompass a total of 41.70 square
nautical miles [143.21 square
kilomelers}. Appendix I to this
designation document sets farth the
precise Sanctuary boundaries.

Articie . Chorarteristics of the Arec
That Give It Particular Value

The Flower Garden Banks sustain the
notthernmost living coral reefs an the
U.S. continental shelf, They are isolated
from other reef systems by over 300
nautical miles (550 kilometers) and exist
under hydrographic conditions genarally
considered marginal for tropical reef
formation. The composition, diversity
and vertical distribution of benthic
communities on the Banks are strongly
influenced by this physical environment.
Epibenthic populatinns are distributed
among scveral interrelated biofic zones,
including o Diploria-Montastrea-Porites
zone, a Madrocis mirabilis zone, and an
alpal sponge zone.

The complex and biologically
productive reel communitics that cap
the Banks offer a combination of
wsthetic appeal and recreational and
research opportunity matched in fow
other ocean arcas. These reef
communitics are in delicate ecological
halance beecause of the frugile nature of
coral and the fact that the Banks lis on
the exlreme northern edge of the zany in
which exlensive recf development can
ocnur, In addilion to their coral reefls, the
Danks conltain the unly known ocranic
brine seep in continental shelf walters of
the Gulf of Mexico. Decause of these
foalures. the Flower Gurden Banks are
particularly valoable for scientific
research.
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Avticle IV, Scopo of Regulations

Section 1. Activities Subject to
Regulation

The following activities are subject to
regulation. including prohibition, fo the
exlent necessary and reasonable to
ensure the protection and management
of the conservation. recreational,
ecological, historical. research,
educational and esthetic resources and
gualities of the area:

a. Anchoring or otherwise mooring
within the Sanctluary;

b. Discharging or depositing, from
within the boundaries of the Sanctuary,
any material or other matter;

c. Discharging or depositing, from
beyond the boundaries of the Sanctuary,
any material or ather matter;

d. Drilling into, dredging or otherwise
altering the seabed of the Sanctuary: or
constructing, placing or abandoning any
structure, material or other matter on the
seabed of the Sanctuary;

e. Exploring for, developing or
producing oil, gas or minerals within the
Sanctuary;

f. Taking, removing, catching,
collecting, harvesting, feeding, injuring,
destroying or causing the loss of, or
attempting to take, remove, catch.
collect, harvest, feed. injure, destroy or
cause the loss of, a Sanctuary resource;

g. Possessing within the Sanctuary a
Sanctuary resource or any other
resource, regardless of where taken,
removed, caught, collected or harvested,
that, if it had bean found within the
Sanctuary, would be a Sanctuary
Tesource.

h. Possessing or using within the
Sanctuary any fishing gear, device,
equipment or means.

i. Possessing or using airguns or
explosives or releasing electrical
charges within the Sanctuary.

j. Inlerfering with, obstructing,
delaying ot preventing an investigation,
gearch, seizure or disposilion of scized
property in cooneciion with enforcement
of the Act ar any regulation or permit
issued under the Act.

Section 2, Consistency Wilh
International Law

The Sanctuary regulations shall be
applied to foreign persens and foreign
vessels in ucoordance with generally
recognized principles of international
law. and in accordance with troaties.
canvenlipos, and olher international
agreements to which Lhe United States
is a parly.

Section 3. Emergencics

Where nocessary to prevent or
minimize the destruction of, loss of. or
injury to n Sanctuary resource or
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gualily. or minimize the immincnt risk af
such destruction, joss or injury. any and
all activities, ircluding those not listed
in section 7 of this Article, are subject to
immediate temporary regulation,
including prohibition,

Article V. Effect on Other Regulations.
Leases, Permits, Licenses, ond Rights

Scction 1. Fishing Regulations, Licenses.
and Permits

The regulation of fishing is authorized
under Article I'V. All regulatory
programs pertaining to fishing, including
fishery management plans promulguted
under the Magnuson Fishery
Conservation and Management Act, 16
1.8.C. 1801 et geq., shall remain in
effect. Where a valid regulation
promulgated under these programs
conflicts with a Sanctuary regulation.
the regulation deemed by the Secretary
of Commerce cr designee as more
protective of Sanctuary resources and
qualities shall govern.

Section 2. Other

If any valid regulation issued by any
Federal authority of competent
jurisdiction, regardless of when issued,
conflicts with a Sanctuary regulation,
the regulation deemed by the Secretary
of Commerce cr designee as more
protective of Sanctuary resources and
qualities shall govern.

Pursuant to section 304(c)(1) of the
Act, 16 U.S.C. 1434[c){1), no valid lease,
permit, license, approval, or other
authorization issued by any Federal
autherity of competen! jurisdiction, or
any valid righ! of subsistence use or
access. may be terminated by the
Secretary of Commerce or designee as a
result of this desigi-ntion or as a resull of
any Sancluary reg ..ation il such
authorization or right was in existence
on the effective date of this designation.
However, the Secrelary of Commerce or
designee may regulate the exercise of
such authorization or right consistent
with the purposes for which the
Sancluary is designated.

Accaordingly, the prohibitions set forth
in the Sanctuary regulations shall not
apply 1o any aclivily authorized by any
valid leasr, permit, license, approval, or
other wulhorization in exislence on the
cffegtive date of Sanctuary designation
and issued by any Federal authority of
competenl jurisdiction, or by any valid
righl of rubsistence use or nccess in
oxislence on the effeclive date of
Sancluury designation, providnd that the
halder of such authorization ar right
complies with Bancluary regulations
regarding the certilication of such
authorizations and rights {e.g.. notilics
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the Secrotary or designee of the
existence of, requests certification of,
and provides requested information
regarding such authorization or right)
and complies with any terms and
vonditions on the exercise of such
authorizetion or right imposed as a
condition af cerlificulion by the
Secretiry or designee as he or she
deems necessary to achieve the
purposes for which the Sanctuary was
designaled.

Pending final agency aclion on the
certification request. such holder may
exercise such autharization or right
withoul being in violalion of any
prohibilions sel forth in the Sanctuary
reguiations, provided the holder is in
compliance with Sanctuary regulations
regarding centifications.

The prohibitions set forth in the
Sanctuary regulations shull not apply to
any activity authorized bv any valid
lease. permit, license. approval or other
authorization issued after the effective
date of Sanctuary designation by any
Federal authority of competent
jurisdiclion, provided that the applicant
complies with Sanctuary regulations
regarding notification and review of
applications (e.g.. notifies the Secretary
or designee of the application for such
autherization and provides requested
inforialion regarding the application),
the Secretary or designee notifies the
applicant and authorizing agency that he
or she does not object to issuance of the
authorization, and the applicant
romplics wilh any terms and conditions
the Secretary or designee deems
necessary to protect Sanctuary
resources and gualities.

The prohibitions set forth in the
Sanctvary regulations shall not apply to
any aclivity conducted in accordance
with the scope, purpose, terms, and
conditions of the National Marine
Sanctuary permil issued by the
Secrelary or designer in accgrdance
with the Sanchluary regulations. Such
permits may only be issued if the
Secretary or designee finds that the
activily for which the permit is applied
will: Further research related 10
Sancluary resaurces: further the
vducational. natural or historical
resource value of the Sanctuary: further
salvage or racovery operations in or
near the Sancluary in conneclion with a
recent air or marioe casualty: or assist
in mianaging the Sancluury.

The prehibitinns set lorth in the
Sunatuary regulations shall not apply to
any activity conducted in accordance
with the scope, purpose, 1erms, und
conditions ol & Special Use permit
issued by the Secretary or designee in
acenrdance wilh seclinn 310 ¢f the Acl,
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If the Sancluury regulalions prohibit
oil, gas, or mincral exploration,
devetopment or praduction in any arca
of the Sznctuary. the Secretary or
designee may in no event permit or
ctherwise apprnve such activities in that
area, and any leases, licenses. permits,

Approvals, or other authorizations

issued after the effective date of
Sanctuary designation authorizing the
exploration, development, or production
of oil, gas, or minerals in that ares shall
be invalid.

Article Vi Alterctions to This
Designation

The lerms of designation may be
maodified only by the same procedures
by which the original designation is
made, including public hearings,
consultation with any appropriate
Federal, State, regional and local
agencies, review by the appropriaie
Congressional committees and approval
by the Secretary of Commerce or
designes.

Appendix I—Flower Garden Banks
National Marine Sanctuary Boundary
Coordinates

End of Designation Document

HI. Summary of the Final Management

The FEIS/MP for the Flower Garden
Banks National Marine Sanctuary
recognizes the need for a balanced
approach to management! that reflects
the multiple use character of the area as
well as the paramount need to protect
its resources. The MP guides
management of the Sanctuary during the
first five years of operation. In
describing the Sanctuary's Jocation.
resources and uses, the MP discusses
programs for resource protection,
research, and interpretalion and details
agency administrative roles and
responsibilities.

As part of the National Marine
Sancluary Program attention is focused
on the value of the area's resources. To
ensure thal these resources are
prolecled, the Sancluary resource
prolection program includes: (1}
Coordination of policies and procedures
among the agencics sharing
responsibilities for resource protection;
{2} parlicipation by interested agencies
and organizations in the development of
procedures to address specific
management concerns {2.g., monitoring
and emergency-response programs); and
{3) the enforcament ol Senctuary
regulations in addition to alher
regulutions already in place,

Effective managemenl of the
Sancluary requires the iniliatinn of a
Sancluary research program that
addresses managemenl issues. The

4700.FMT...|16,30]...12-28-90

Sanctuary cscarch program will be
directed to improving knowledge of the
Sancluary = resources and environment
and of hoo  hey may be affected by
various ty 5 of human activity. To
avoid dup  ation of efinrt and achieve
maximum .enefits from the research,
NOAA wil. coordinate its research
efforts wi'* “hose of other agencies.

Increas  pubilic understanding and
appreciat’  of the value of Flower
Garden B 8 natural resources is

essential .o their protection. The

inlerpreta 0 program for the Sanctuary
willbe di  led to developing public
awarenes I the Sanctuary. its

resources, and the regulations designed
to protect them.

The Sa1 "uary will be managed
initially b I1OAA's Sanctuaries and
Reserves * »vision in Washington, DC.

IV. Sumrm._y of Regulations

The reg .tions set forth the
boundari¢ f the Sanctuary;: prohibit a
relatively narrow range of activities:
establish requirements applicable to
certain act'vities; establish procedures
for applyi for National Marine
Sanctuary permits to conduct prohibited
activities; tablish certification
procedur: or existing leases, licenses,
permits, a__rovals, other authorizations.
or rights authorizing the conduct of a
prohibite:  :tivity: establisb notification
and revie rocedures for applications
for leases, licenses, permits, appravals,

or othera |orizations to conduct a
prohibiter  stivity; set forth the
maximuwr  t-day penalties for violating

Sanctuary .- gulations; and establish
procedure  or administrative appeals.

Specific  y. the regulations add a
new part @1 tg title 15, Code of Federal
Regulatio

Section " "1.1 sets forth as the purpose
of the reg  tions to implement the
designatiun of the Flower Garden Banks

National! rine Sancluary by
regulating tivities affecting the
Sanctuary nsistent with the terms of
the desigr  on in order 1o protect and
manage 11 :onservation, ecological.
recreatior  research, educational,
historical 1 esthetic resources and
qualities «  1e area.

Section 1.2 and the appendix
following  43.13 sets forth the
boundaric [ ihe Sanctuary.

Seclion 1.3 delines various terms
used in th  :gulations. Other terms
appearing  the regilations are defined
at 15 CFR L2 and/orin the Marine
Prolectior  esearch, and Sanctuaries
Actof 197 15 amended. Seclion 943.3
adds seve  definitions not contained in
proposed  43.3 and deleles others not
needed be e of these additions and
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other revisions to the regulations.
Definitions have been added for
“Director,” "effective date of Sanctuary
designation,” “historical resource,” "no-
activily zone,” "Sanctuary quality,”
“shunt” and "vessel.” Comments on
these new definitions are inviled.

Sectinon 943.4 allows all astivities
except those prohilbited by § 944.5 to be
undertaken subject to the requirements
of § 943.6, any emergency regulation
promulgated pursuant to § 943.7 and all
prohibitions. resirictions, and conditions
validly imposed by any other Federal
autherity of competen! jurisdiction.
Thus, ey, vessels of 100 feet or less in
rcgistered length could anchor in areas
of the Sancluary where mooring buoys
are not avatlable. subject to certain
resirictions on their use of anchoring
gear. and fish could be caught by use of
conventional hook and line fishing gear.

Section 943.5 prohibits a variety of
activities and thus make it unlawful for
any person to conduct them, Howaever,
any of the prohibited activities except
for exploring for, developing. or
producing oil. gas, or minerals in the no-
activity zones defined by these
regulations could be conducted tawfully
if one of the following four situations
applies:

(1} The activity is necessaty to
respond to an emergency threatening
life, property, or the environment;
guthorized by a Nationa Marine
Sanctuary permit issued under § 843.10;
ar authorized by a Special Use permit
issued under sectioo 310 of the Act.

(2} With regard to Department of
Defense activities: The activity is being
carvied out as of the effective date of
Sanctuary designation; the activity has
no patential for any significant adverse
impacts on Sanctuary resources or
qualities: or the activity, although having
the potential for significant adverse
impacls, is exempted by the Directar of
the QOffice of Ocean and Coastal
Resnurce Managemen! after
consuitation between the Director and
the Department of Defense. The
regulations require that the Department
of Defense carry out its aclivities in a
manngr that minimizes any adverse
impact on Sancluary resources and
qualities and that i, in the event of
threatrned or actual destruction of, loss
of. or injury to a Sanctuary resource or
guality resulting from an untoward
incident, tncluding but not limiled to
spills and groundings. caused by i,
promptly coordinate with the Director
for the purpose of taking appropriate
actions to respund Lo and miligate the
harm itnd. if possible, reslore or replace
the Sanctuary resource ar quality. The
interim final regulation regarding
Department of Defense activities differs
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from the proposed regulation by: (i)
Making all activities being carried out
by the Department of Defense as of the
effective date of Sancluary designation
gxempt from the Sancluary regulatory
prohibitions. not just those determined
necessary for the national defense: (ii)
with regard to new Department of
Defense aclivities, exempting those with
no polential for any significant adverse
impact on Sanctuary resources or
qualities from the requirement of
obtaining a case-by-case exemption
from the Sanctuary regulatory
prohibitivns: (iii) adding the requirement
of minimization of adverse impacts; and
[iv] adding the requirement of prompt
coardination, in the event of an
untoward incident, for the purpose of
taking appropriate actions. Rather than
focusing on determining what activities
are necessary for the national defense,
the regulation as modified focuses on
potential impacts of Department of
Defense activities on Sancluary
resources and qualities. Camments are
invited,

{3) The aclivity is authorized by a
certification by the Director of the Office
of OJcean and Coastal Resource
Management under section 943.11 of &
valid lense, permit, jicense, or other
authorization issued by any Federal
authority of competent jurisdiction and
in existence on (or conducted pursuant
to any valid right of subsistence use or
access in existence on) the effective
date of this designation, subject lo
complying with any terms and
conditions imposed by the Director as
he or sk.- deems necessary to achieve
lhe purpuses for which thc Sanctuary
was designated.

(4) The activity is authorized by a
valid lease, permit, license, approval or
other authorization issued by any
Federal, State, or local autharity of
competent jurisdiction after the effective
date of Sanctuary designation, provided
that the Director or designee was
notified of the application in accordance
with the requiremenls of § 943.12, the
applicant complics with the
requirements of § 943,12, the Director or
designec notifies the applicant and
authorizing agency that he or she does
not objec! to tssuance of the
autharization, and the applicant
r.omplir,-s with any terms and canditions
the Director or designee deems
necessary o protect Sancluary
resources and qualities.

The regulalions shall be applied to
foreign persons and foreign vessels in
accordance with generally recognized
principles of inlernational law, and in
accordunce with treuties, convenlions,
and other international agreements to
which Lhe United Slates is a party,
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The firs  :tivity prohibited is the
exploratic  or, developmenl, or
productio. T oil, gas. or minerals within
the no-act ¥ zones in the Sanctuary.

The proposed regulations did not
explicitly  1lain such a prohibition but
as discus:  in the response to comment
1 sbove,t  proposed prohibition en
allering tt  cabed was intended to bar
such activ 5. To make the intended

prohibitio  learer, an explicit
prohibitic  n the exploration for,
developm . or production of oil, gas,
or minera  vithin the no-activity zones
in the Sar  ary has been added. The
intent of t  regulation is to protect
Sanctuary  sources and gualities.
Comment re invited.

The sec i activity prohibited is
anchoring  otherwise mooring within
the Sanct  y a vesgel greater than 100
feetinres 2red length. The third
activity p  ibited is anchering within
the Sanct v a vessel of 100 feet or less
in register  length where a mooring
buoy isa*  able. The fourth activity

prohibited is anchoring within the

Sancluary vessel using more than 15
feet of chi  or wire rope attached to the
anchor. T  fifth activity prohibited is
anchoring vessel within the Sanctuary
using anc  lines (exclusive of such
chainorv :rope} that are not

constructed of soft fiber or nylon.
polyprops” 1e, or similar material.

These r  lations on anchering and
ather mot g are necessary to protect
the fragile ' :nthic communities of the
Sanectuary am damage. Although the
regulatior  vould permit vessels of 100
fect orles 1registered length to anchor

subject to ---2 limitations on anchoring
gearand{ availability of mooring
buoys, shi 4 such anchoring by these
vessels do. _age the benthic
communit’- -, it could be prohibited or

otherwise julated.

The six  \ctivity prohibited is
dischargit r depositing from within
the bound  es of the Sanctuary any

ther matter, except fish, fish
ling materia! or bait used in
orresultir  rom fishing operations in
the Sancth  y, marine sanilation device
biadegradable effluent, water generated

material ¢
parts, chu

by routine  ssel operations, and cngine
exhaust. 1  seventh activity prohibited
is depositi  or discharging, from
beyond th  oundaries of the Sanctuary,
any ma'er  or other matter. except for
the exclus s listed above, if it enters

the Sanctt ¢ and injures a Sanctuary
resnurce ¢ uality. The intent of thase
prohibitioc s lo prolect Sancluary
resources o..d qualities.

The cigl ~ activity prohibited is
constructi  placing or abandoning any
siructure,  terial or other matter on the
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scabed of the Sancluary; or drilling into.
dredging or otherwise altering the
seabed. Anchoring is exempt from this
prohibition. {The regulatlory restrictions
on anchoring ire described above.) The
intent of this prohibition s to prolec
Sunctuary resources and yualilies,

The ninth activity prohibited is
injuring, removing, or atlempting 1o
injure or remove, any coral or other
bottom formation. coralline algae or
other plant, marine invertebratn, brine-
seep biota, or carbonate rock within the
Sanctuary. The intent of this prohibition
is to protect Sanctuary resources. The
tenth activily prohibiled is luking any
marine mammal or turtle within the
Sanctuary, except as permitied by
regulations. us amended, promulgated
under the Marine Mammal Protection
Act and Endangered Species Act, The
intent of this prohibition is to protect
Sanctuary resources.

The eleventh aclivity prohibited is
injuring, catching, collocting, harvesling
or {eeding or attemnpting to injure, catch,
collzct, harvest or feed any fish in the
Sanctuary by use of bottom longlines,
traps. nets. bottom trawls or any other
gedar, device. equipmenl or means except
by use of conventional hook and line
gear. The intent of this prohibition is to
protect Sanctuary resources. The
regulation encompasses a prohibilion on
spearfishing, which was not inciuded in
the proposed regulations. A prohibition
on feeding fish was also not included in
the proposed regilations. Comments are
invited,

The twelfth achivity prohibited is
possessing within the Sanctuary
{regardless of wher= gellected, caught,
remaved, or harvesied). except for valid
taw enforcement purposes. any
carbonate rock, coral or olher bottom
formation, coralline algae or other plant.
marine invertcbrate, brine-seep biota or
fish {except for fish caughl, collected or
harvested by use of conventional hook
and line gear). The intent of this
prohibition, which wus not included in
the proposed regulations, is to facilitate
the enforcement of the above
prohibilions ugainst injuring. collecting.
harvesting, removing or catehing, or
atlempting to injure, collect, harvest,
remove or caich, Sanctuary resources,
Brcause it often would nol be possible
for an enforcement officer to determine
whether a murine resource in the
ponsession of someone within the
Sanctuary was collected, harvested.
remaved or caughl in the Sanctuuary, by
prohibiting lhe possession of these items
while in the Sanctuary, if the
enforcement officer finds ona of them in
A person's possession, the person would
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bein violation of this prohibition.
Comments are invited,

The thirteenth activily prohibited is
possessing or using within the
Sanctuary, except possessing while
passing withoul interruption through it
or for valid law enforcement purposes,
any fishing gear. device. equipment or
medns axcept conventianal hook and
line gear. The inlent of this prohibition,
which was not included in the proposed
regulations, is to facilitate the
enforcemenl of the above prohibitions
against injuring, catching, harvesting or
collecting, or attempting to injure, catch,
harvest ar collect, any fish in the
Sanctuary except by cooventiona! hook
and line gear. Comments are invited.

The fourteenth activity prohibits
possessing. excep! for valid faw
enforcement purposes, or using
explosives ar releasing electrical
charges within the Sancluary. The inlent
of this prohibition is to protect
Sancluary resources from the harmful
effects of explosives and electrical
churges. The use of explosives and
electrical charges in seismic operations,
[or example. has been documented to be
lethal or damaging to fish eggs and
larvae, disturbing to the fish and cther
marine life, and possibly destructive to
commercial fishing gear [Gull of Mexico
Sales 131, 135, and 137: Central. Western
and Easlern Planning Areas DEIS,
USDOIL MMS, 1890).

The prohibitions do not apply to
necessary activities conducted in areas
uf the Sanctuary outside the no-activity
zones incidental to exploration for,
development of, or production of oil and
gas in those areas.

" any valid regulation issued by any
Federal autherity of competent
jurisdiction, regardless of when issued,
conflicts with a Sanctuary regulation,
the regulation deemed by the Director or
designee as mare protective of
Sanctuary resources and qualities
governs.

Section 943.6 sets forth requirements
regarding hvdrecarbon drilling
discharges. This section requires that
any person engaged in the exploration
for, developmaent of, or production of ail
or gus in arcas of the Sancluary outside
the no-activity zones shunt all drilling
cuttings and Auids o the seabed through
a downpipe that terminates at an
appropriate distance, but ne more than
ten meters, from the seabed. DOI
already requires such shunting wilh
respecl to Lease Sale 112 tracts, and
incorporation of the shunting
requirement inle the Sanctuary
regulations reflects NOAA's belief as lo
Ihe importance of eontinuing such
requiremenl. This requitement was not
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proposed regulations. but
was added ! the reasons stated in the
response to mment 2 above.
Comments ¢ -~ invited.

Section ™  authorizes the
regulatinn, i+ .uding prohibition, on a
temporatv I s of any aclivity where
necessary to prevent or minimize the
destruction af. loss of, or injury to a
Sanciuary resource or qualily, or
minimize the imminent risk of such
destruction, loss or injury.

Section $47.8 sets forlh the maximum
slatufory civil penalty per day for
conducling a prehibiled activity—
$50,000. Each day of a continuing
violation constitlutes e separate
violation. Section 943.9 repeals the
provision in section 312 of the Act that
any person who destroys, causes the
loss of, or injures any sanctuary
resource i3 liable ta the United Stules
for response costs and damages
resulting frori such destruction, lnsg, or
injury, and a1y veasel ugsed to destroy,
cause the logs of, or injure any
sancluary resource is liable in rem 10 the
United States for response cosis and
damages resulting from such
destruction, loss, or injury. The purpose
of §§ 943.8 and 943.9 is to notify the
public of the liability.

Regulations setting forth the
procedures governing administrative
proceedings for assessment of civil
penalties. permit sanctions and denials
{or enforcement reasons, issuance and
use of written warnings, and release or
forfeiture of yeized property appear at
par{ 904, title 15. Code of Federal
Regulations.

Secclion 843,10 sets forth the
procedures for applying for 1 Naticnal
Marine Sancluary permit lo conduct A
prohibited activity and the crileria
governing the issuance, denial,
amendment, suspensian, and revocation
of such permits. Permits may be granted
by the Direclor of the Office for Ocean
and Coastal Resource Management or
designee if h> or she finds that the
activity will: Further research related to
Sanctuary resources; further the
educational, natural or historical
resource value of the Sanctuary: further
salvage or recovery operations in or
near the San:tuary in connection with a
recen! air or marine casualty; or assist
in the management of the Sanrtuary. In
deciding whether to issue a permit, the
Dircctor or dasignee would be required
to consider sach factors as the
professional gualifications and financia)
ability of the applicani as related 1o the
proposed activily, the duration of the
aclivity and 'he duration of its effects,
the appropriateness of the methods and
procedures proposed by the pplicant

included in

























